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Abstract 
The purpose of this paper is to discuss some of the most problematic aspects of corporate 

governance and accountability. Our main approach consists in taking the normative objective of 

"shareholder value maximisation" and trying to assess whether a coherent, consistent, 

benchmarkable set of criteria can be derived from existing common law constructions of 

"directors' fiduciary duties" to make this possible. The paper addresses four separate though 

interconnected questions concerning corporations, principally, in Anglo American jurisdictions.It 

first examines the nature of the limited liability corporation as an entity dedicated to maximising 

shareholder value, and how far this role is consistent with the pursuit of wider policies of 

corporate social responsibility (CSR). Conclusions from this analysis suggest that the premise of 

maximisation of shareholder value may very well entail the pursuit by corporations and their 

directors of wider social and economic objectives consistent with CSR. Second, it examines the 

ownership arrangements of the corporation, the fiduciary duties of board directors and how this 

is translated into the task of maximising shareholder value through the pursuit of profits. 

Conclusions point to a lack of clarity on the question of what is expected of directors in meeting 

their fiduciary duties as expressed in the objective of maximising shareholder value. Third, it 

investigates how directors position themselves commercially in maximising shareholder value 

and whether shareholders express views on how shareholder value can best be maximised. 

Evidence again suggests that there is little effective communication between shareholders and 

directors on how best shareholder value can be maximised. Finally conclusions are drawn on 

how best corporations and their directors can address the challenge of meeting shareholder 

value and how far this implies realignment in terms of wider societal expectations. Specifically 

the analysis focuses on how best to overhaul the mechanisms of governance and accountability if 
directors and the shareholders they represent are to develop and execute rational 

commercial policies aimed at maximising shareholder value. 
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The nature of the limited liability corporation 

 
What are corporations for? 

Arriving at a satisfactory answer to the question – what are corporations for? – is not 

straightforward. Corporations represent a range of different and even conflicting interests. 

These different interests offer a range of different and credible answers to the question. In 

practice
4
 the question is mostly framed and answered in terms of the role of the directors, 

the board of the corporation and the shareholders who are the owners. In reality there are 

other groups who may legitimately claim to have interests which are central to the 

everyday life and operations of the corporation. Management is an important group since 

managers have day to day responsibility for running the business.
5
 There are of course 

others who might legitimately claim to have a voice, notably those who work for the 

corporation – other than managers. A well motivated and well consulted and informed 

workforce is a key factor in the effective operation of the corporation.  

 

This list is not exhaustive. There are others who, in varying degrees, are affected by the 

corporation. They too may argue that they have rights to be consulted by the corporation 

and its directors. Some obvious contenders are suppliers of goods and services to the 

corporation, and the local community. In short there are wide number of other parties or 

stakeholders
6
 as they sometimes refer to themselves who have views and opinions by 

way of an answer to the question – what are corporations for? 

 

This stakeholder view stands, in contrast, to a strict legalistic interpretation of the 

corporation. This states unequivocally that the corporation is owned by the shareholders 

and that the directors of the corporation have a fiduciary duty to act always in the best 

interests of the shareholders. This is construed as meaning that it is the paramount duty of 

the directors to maximise the value of the corporation for the shareholders
7
. Stakeholders 

are otherwise excluded from this construction. We need to examine the legal provenance 

of the corporation to understand why this is the case. 

 

 

 

 

 

 

 

 

 

                                                 
4
  This is so in the context of Anglo American jurisdictions, though not in other jurisdictions. 

5
  For example finance directors are preoccupied with rate of return on capital employed and profitability; 

marketing and sales directors are interested in growth; directors of production are concerned with 

technology and facilities; and HR with a well motivated workforce. All have differing views. 
6
  The definition in Edmund Marshall, Business and Society (London and New York: Routledge, 1993, 8) is 

particularly helpful. 
7
 For a classic argumentation in this regard, see F. A. Hayek, “The Corporation in a Democratic Society: In   

Whose Interest Ought It and Will It Be Run?” in H. Igor Ansoff (ed.), Business Strategy, 1969, 225-39. 
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The corporation as a legal entity 

The limited liability corporation is an entity created in law
8
; at the moment there is a 

minimum of one shareholder
9
. The law requires that the shareholder(s) are declared

10
.  

Once this condition is satisfied, then the corporation is born and its birth certificate
11

 can 

be published Thereafter the corporation can dispose of its shares up to its maximum 

authorised capital. This act is undertaken by a named director.
12

 If the corporation wishes 

to increase its share authorisation it may do so but this must be done through consultation 

with existing shareholders. The shares in limited corporations cannot be traded though 

they may be bought and sold by existing members on a private basis.
13

 As a company 

grows and matures it may at some stage decide to become a listed corporation. If this 

decision is taken by the shareholders it is then subject to stringent controls laid down by 

the stock exchange on which it seeks to have its shares quoted.
14

 One of the conditions of 

listing is that the limited liability corporation becomes a public – as distinct from private 

– corporation. This is a straightforward legal process.
15

  

 

If all the other terms and conditions of public quotation are satisfied then the corporation 

may proceed to listing. Very often this sort of move is accompanied by a new share issue, 

often in the form of an Initial Public Offering (IPO). This will involve the exchange of 

existing shares by the existing shareholders for new shares, at a higher multiple.
16

 This 

multiple will be calculated on the basis of the value of the corporation that the new 

shareholders place on the public corporation. Once the IPO is complete the shares will 

then become tradable on the basis of a two-way (buy/sell) price. 

 

 

 

 

 

                                                 
8
  To be an entity created in law means to be recognized as “a separate legal personality (…) beyond the 

reach of private agreement” (J. E. Parkinson, Corporate Power and Responsibility: Issues in the Theory of 

Company Law, Oxford: Clarendon Press, 1993, 32). As noted by the Court of Appeal in a 1992 case, “the 

company is more than just the sum total of its members’ (cited by Parkinson, in Op. cit., 85). For more 

details about the legal model of the company, see Ib., 74-5, 151-6. 
9
 This explains why when a limited liability company is first purchased its birth certificate (enshrined in the 

memorandum and articles of association) shows that there is at least one shareholders. As the company is 

sold-on in the market place the purchaser buys the corporation, with the existing shareholders. On transfer 

the shares are then sold to the new owner(s) who is (are) then free to do as he (they) wish with the residual 

authorised but unissued shares. They may purchase them themselves or sell them to others, even though the 

shares cannot be traded publicly. 
10

 For further details regarding the company creation process, see Brian R. Cheffins, Company Law: 

Theory, Structure, and Operation, Oxford: Clarendon Press, 2003, 37-8. 
11

 The birth certificate is represented by The Memorandum and Articles of Association (Mem. & Arts.)   
12

 The director is often, at the outset of the life of a start-up company, one of the founding shareholders. 
13

 Subject to any limitations which may be stated in the Mem & Arts. 
14

  See the London Stock Exchange’s Practical Guide on Corporate Governance, July 2004. 
15

 Under English law a public corporation must have £50,000 of paid up capital though this may, in some 

instances, be guaranteed as distinct from paid up where public corporations are not quoted. 
16

 Typically existing shares will be exchanged for a higher multiple of new shares by the existing 

shareholders - effectively a transfer of wealth from the new shareholders to the old shareholders. 
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At this stage in the evolution of the corporation it will have to meet other conditions. It 

will have to have a properly constituted board consisting of a mix of executive directors 

and often non executive directors (NEDs).
17

 As the corporation grows in importance it is 

also recommended
18

 that the office of the chief executive is split between the managing 

director and an independent non executive chairman. The corporation is also, most 

notably, obliged to hold an annual general meeting (AGM), to present accounts to its 

shareholders at that meeting. It also obliged to warn the stock exchange of any significant 

changes in the fortunes of the enterprise, the so called profits warning. The largest 

corporations quoted in London – the Footsie 100 – meet all of the most stringent 

regulatory conditions and otherwise meet the often comply or explain
19

 recommendations 

on corporate governance. Shareholders are invited at the AGM to vote on different 

resolutions presented to them by the directors and to approve the appointment of directors 

to the board, the membership of the audit committee and the remuneration package paid 

to key directors.
20

  

 

The role of shareholders 

The role of shareholders in the everyday governance of Anglo American corporations is 

perplexing.
 21

 What is striking is the distance that appears to separate shareholders and the 

directors of the corporation. It is remarkable is that in Anglo American jurisdictions 

institutional shareholders, who now hold the bulk of all shares in issue, are not directly 

represented on the boards of those corporations in which they hold investments.
22

  

                                                 
17

 The NEDs are part time board members and by the nature of their appointment do not perform an 

executive role in the everyday running of the business. See Cheffins, Op. cit., 602-52. 
18

 Under British arrangements the Cadbury Committee’s recommendations on the appointment of an 

independent chairman is now part of the Combined Code governing corporations. The Cadbury Committee, 

of The Committee on the Financial Aspects of Corporate Governance, is a body set up by the Financial 

Reporting Council, the London Stock Exchange and the accountancy profession, in response to the increase 

in the number of irregular financial presentations. Its basic Report was issued in 1992 (cf. Parkinson, Op. 

cit., 100n, 160).  
19

 Comply or explain captures the essentially voluntary aspect of many of the recommendations on 

corporations. The voluntary nature of these obligations is often criticised as offering a regime which is too 

informal. The counter argument is that it must be left to corporations and their boards of directors to assess 

the risks of non compliance. 
20

 It is noteworthy that there have been a number of recent instances in the UK and the US where 

shareholders have opposed board resolutions only to find that the directors have ignored the objections 

voiced.  This is widely viewed as making a mockery of shareholder democracy and claims to ownership. 
21

 For an overview of the shareholders disclosure regulation and how efficient that is, see Cheffins, Op. cit., 

67, 479-86. 
22

 Some argue that shareholders in Anglo American corporations resemble absentee landlords rather than 

shareholders. They are also quite powerless absentee landlords. J. E. Parkinson clearly demonstrates this in 

relation to a particularly important case: namely, that of shareholders’ right and power to invalidate self-

interested transactions decided by the board of directors. Although this is the very purpose of the “fiduciary 

principle” (that requires shareholders’ consent in such situations), the latter does little else than simply 

describe an ideal situation. “First, the fiduciary principle does not apply as described because invariably it 

is substantially modified by the articles, but then partially reimposed by statute. Second, the consent 

procedure as conceived of by the courts is not, contrary to the suggestion above, necessarily an independent 

one. Third, and more fundamentally, the general meeting is not a competent body to give consent. And 

finally, the shareholders are incapable of providing the effective enforcement of the fiduciary principle on 

which the whole edifice depends.” (Parkinson, Op. cit., 209-10. For a more general account, see the section 

“Problems with Shareholder Consent” in Ib., 214-17). [Here it should be noted that, although the alteration 
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This stands in striking contrast with the Rheinland
23

 model of governance where 

shareholders play a very active role covering all aspects of the corporation’s commercial 

activities, and regimes elsewhere in OECD, notably Japan and South Korea.
24

  

 

These differences prompt the conclusion that shareholders in Anglo American 

jurisdictions are not really shareholders in the historic sense of the term. A 

transmogrification, over many decades, has taken place. Rather more they are portfolio 

managers and risk arbitrageurs whose abiding concern is to ensure that a competitive rate 

of return is derived for the shares held in a particular corporation.
25

 This is not of course 

to deny that shareholder controlled corporations exist in Anglo American jurisdictions. 

They do exist. They are often dominated by family or individual holdings. They are often 

not quoted.
26

  

 

 

 

 

 

 

 

 

                                                                                                                                                 
of the articles “is normally effected by a special resolution at the general meeting”, thereby requiring 

shareholders’ consent, “sometimes the courts have allowed more informal resolutions to stand” (John 

Lowry and Alan Dignam, Company Law, UK: LexisNexis, 2003, 151)]. But even if changes in the articles  

never occured, it would still be wrong – or so Parkinson argues – to leave “issues as important as the 

division of decision-making authority between the directors and the shareholders, and the structure of the 

board (…) to private ordering to be set out in the company’s articles” (Ib., 183), especially when large 

public companies are concerned. In this case, and by contrast with small private companies, “Shareholders 

are mainly ignorant of a company’s actual or proposed governance arrangements and the practical scope of 

managerial discretion” (184). This is particularly obvious, for instance, in respect to the terms of directors’ 

employment and remuneration: although “they should not be involved in fixing their own employment 

terms”, “the practice nevertheless is invariably to oust the fiduciary principle by a provision in the articles, 

leaving the board with a wide discretion over the level of remuneration, pension arrangements, the 

circumstances in which the contract may be terminated, and so on” (218). 
23

 A reference to those jurisdictions in countries which border the River Rhine, notably Germany and 

Holland where shareholders are more often than not represented on supervisory boards in corporations 

where there are duel boards. For further details about the differences between the German and the Anglo-

American models, see Richard Tudway, “The Juridical Paradox of the Corporation”, in International 

Corporate Law Annual, Fiona Macmillan (ed.), vol. 2 (2002), 79. For an overview of the German system of 

governance, see Parkinson, Op. cit., 149-51, 170-1. 
24

 This is a reference to the family shareholding arrangements under the keiretsu in Japan and chaebol in 

South Korea. 
25

 These institutional investors as they are often referred to are dominant in Anglo American jurisdictions in 

terms of the ownership and control of shares in publicly quoted corporations. For a detailed line of 

argumentation concerning the status of shareholders (e.g., owners or investors) see Parkinson, Op. cit., 34. 
26

 An example of this type of arrangement in Britain is the holding company of Richard Branson the 

entrepreneur. Virgin Ltd is an unquoted company. Richard Branson, by conscious decision decided to de-

list his principal business vehicle on the grounds that he saw few advantages from public listing with 

institutional investors holding a largish part of the total shares in issue, and many disadvantages.  His habit 

is to build up businesses and sometimes, at some point, to float them on the stock market and realize the 

investment often to support new ventures. Virgin Galactic – the space venture planned by Branson – is a 

case in point.  
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The obligation on directors to maximise shareholder value 

Though much is made of the fact that the first duty of directors is to maximise 

shareholder value the requirement in law is at best indeterminate and at worst 

unenforceable. It is indeterminate in the sense that there is no clear definition in law 

about what this might mean, except in very general terms
27

. Directors are expected to act 

always in the best interest of shareholders. They are expected to declare conflicts of 

interests
28

. They are expected to avoid promoting self serving commercial actions. They 

are also required to take account of other interests where again failure to do so might 

impact adversely on shareholders. In practice the legal impact of these requirements is of 

untested value. 

 

There is limited scope for a successful action against directors for failure to have pursued 

policies consistent with the maximisation of shareholder value. Obtaining the information 

required to support such an action is difficult if not impossible to secure. Shareholders are 

at a very definite disadvantage. Then again there is the problem of defining and allocating 

responsibility within the board of directors where, for example, actions taken, (or not 

taken) by the board have adversely affected shareholders interests.
29

 The law is for the 

most part unhelpful as means of achieving re-dress. Shareholders are therefore left with 

the one line of action they can take: they can sell out their portfolio if they judge that the 

directors are not acting in their best interests.
30

 

 

 

                                                 
27

 J. E. Parkinson discusses this matter at some length (see Op. cit., 77-82, 88-92). He carefully 

distinguishes between different possible interpretations of what ‘acting in the interest of the shareholders’ 

may mean: namely, that it could mean to act in the interest of the business, or just for the benefit of that 

specific group of shareholders. “That the welfare of the shareholders and the fate of the company are not 

coextensive is evident in the situation that arises where a take-over bid is made for the company” (Op. cit., 

77). Were we all to agree on this distinction, a further difficulty arises when trying to unpack the former 

and explain what exactly it means for the management to act for the welfare of the shareholders and for this 

duty to be controlled or evaluated in terms of its accomplishment. One unanswered question is that whether 

directors should act strictly for the maximisation of value of present members (and on what kind of time-

scale), or consider the interests of future members as well (Ib., 80-1). Another, even more problematic issue 

is that of the priority of shareholders’ and other stakeholders’ interests, such as those of the employees (Ib., 

84-5), or those of creditors (87-8). The only clear aspect that is stipulated, Parkinson concludes, is “that the 

directors are required to further the interests of the shareholders exclusively, and that those interests should 

be defined purely in financial terms. The law does not provide any more specific guidance however on how 

the furtherance of the shareholders’ financial interests should be understood” (Ib., 89-90). Whether that 

means maximising “dividend payouts” or “capital growth” remains unclear. 
28

 About the problems with this particular fiduciary principle and its well-documented impracticality, see 

Ib., 214-6. Here is the author’s conclusion: “The operation of the fiduciary principle is also ultimately 

dependent on the shareholders for its enforcement. Clearly the principle will function effectively only if 

there is an agency, independent of management, that is able to take action in appropriate cases to enforce it. 

(…) All in all, it seems again that the effective control of self-dealing is prejudiced by reason of the 

outmoded governance structure in which the fiduciary principle is embedded.” (Ib., 217) 
29

 However, in a different context, the failure to be able to pursue directors in the case of the Railtrack Plc 

disaster in Hatfield, Hertfordshire in 2002 reveals the difficulty of allocating blame and responsibility for 

manslaughter. 
30

 Needless to say redress will almost inevitably occur after the event since shareholders do not know 

before the event that things are progressing unfavourably for them. 
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The inevitable conclusion is that the notion that the first duty of directors is to maximise 

shareholder value is, to a degree and possibly to a significant degree, rhetorical. This is 

disquieting since the objective serves as a linchpin in the agency/principal relationship 

binding directors to shareholders. This observation is generally true of publicly quoted 

corporations in Anglo American jurisdictions. If true then it does raise seriously the 

question: why does the behaviour and performance of the board and its directors depend 

upon a law which, it can be argued, is flawed in terms of its vagueness and 

unenforceability?   

 

Perhaps there is a case for arguing that directors should be required by shareholders to 

demonstrate in detail how they intend to conduct the business and its activities such that 

shareholders interests, and the interests of other stakeholders which may impact upon 

shareholder worth, have been adequately protected and not wantonly ignored or  

dismissed.
31

 Only in this way can a meaningful definition of what constitutes actions 

conducive to the maximisation of shareholder worth be elaborated. These matters are 

more fully explored in the following section and summarised at the conclusion of the 

paper.    

 

II 

Ownership and fiduciary obligations on directors 

 
Maximising shareholder worth 

As it has been stated in the preceding section the linchpin of the commercial system 

which aligns corporate behaviour and director’s actions with the interests of shareholders 

is in some important respects flawed
32

.  Maximising shareholder worth has little meaning, 

without detailed clarification, which is lacking. It says nothing about how that objective 

should be interpreted, or the time scale within which the objective should be attained.
33

  It 

says nothing about other factors, for example the interests of other stakeholders, and how 

these matters are to be addressed if shareholder value is to be maximised. These 

shortcomings do suggest strongly that the notion of maximising shareholder value is 

                                                 
31

 There are a wide number of instances where evidence of directors’ dereliction of duties has been 

manifest. In the case of Marconi Plc where shareholder value was destroyed, along with jobs and 

reputation, the behaviour of directors has never been challenged in law.  
32

 For a detailed, mathematical analysis of the problems with profit maximization, see Kenneth D. George 

and Caroline Joll, Industrial Organisation: Competition, Growth and Structural Change, London: George 

Allen & Unwin, 1983, 29-35. Shareholder value, however, is both distinct and independent from profit 

maximization. One of the purposes of this essay is to prove that shareholder value is also more important 

than profit. Here are a few insightful remarks in this regard: “The law recognizes that the shareholders’ 

interest lies ultimately in the value of their shares and not in the business as such”; “Long-term profitability   

may depend on investing in research and development, capital equipment, and training, for example, 

expenditure which will be avoided where the objective is to maximise profits only in the short term”; 

“Maximizing present value ought, furthermore, at least in theory, to serve the interests of all shareholders, 

notwithstanding that some shareholders might have preferences for high dividend payouts rather than 

capital growth” and this direct proportionality is, in its turn, contingent upon the efficiency of the stock 

market (Parkinson, Op. cit., 78, 90, 90-1). 
33

 This raises the oft-cited criticism of Anglo American corporations – but particularly British corporations 

– that short termism in terms of investment is a dominant and ultimately destructive culture which 

inevitably destroys of otherwise undermines shareholder value. See Parkinson, Op. cit., 92, 128 sq. 



 8 

largely rhetorical. We have furthermore observed that regardless of the vagueness of the 

specification, shareholders, at least in Anglo American jurisdictions are not provided with 

the information they need to be able to assess, ex ante
34

, whether or not the directors are 

likely to maximise shareholder value. Nor, we have argued, are they motivated to obtain 

this information. 

 

In Anglo American jurisdictions the unhappy fact is that shareholders, or risk arbitraging 

portfolio holders as we prefer to describe them, are looking for an uncomplicated life in 

the sense that they do not want to be involved in assessing the very matters that might or 

might not confirm that directors are meeting their fiduciary duties towards them.
35

 We 

have noted that elsewhere, but particularly in Rheinland jurisdictions, this situation does 

not arise.
36

 Shareholders do sit on boards. Shareholders do participate in every aspect of 

the development of business strategy and monitor directly performance. This prompts the 

question – why is the behaviour of shareholders in the Rheinland model so fundamentally 

different to institutional investors in the Anglo American model? To this question there is 

no easy or straightforward answer.  

 

One factor of fundamental importance is that, at least historically, the role of stock 

exchanges in the Rheinland model has been far less important than stock markets in the 

Anglo American model.
37

 As stock markets in Rheinland jurisdictions grow in 

importance some will argue that these historic practices will come to an end. Division of 

labour will result in a situation not dissimilar that which currently exists in Anglo 

American jurisdictions where institutional risk arbitraging behaviour, with its short term 

preoccupation and detachment from any involvement in overseeing the development and 

implementation of commercial policy will come to dominate market behaviour.   

 

 

 

                                                 
34

 Nor for that matter ex post: they must rest content with what management and the directors decide to 

make available to them. Let us take, for example, the case of the management’s decision to acquire another 

company. Although shareholder consent is definitely required in this case, “it should however be noted that 

the effect of the current criteria is such that any of the largest 20 listed companies can acquire any company 

outside the top 100 without the need for shareholder approval.” (Ibid., 163). 
35

 Institutional shareholders are, in the nature of things, potentially conflicted since they may be managing 

holdings across a wide range of industries and often in companies competing in the same sector. More 

about institutional investors in Cheffins, Op. cit., 63-4, 489-90. 
36

Deutsche Bank, for example, might very well have shareholdings in a range of different though 

competing German companies and may end up sitting on the boards of different competing enterprises as 

shareholders or representatives of shareholders. But this in no way affects its good and fair judgment – 

firstly (and most pragmatically) because of the existence of a continuously active Supervisory board and 

secondly, because of the German mindset, which in corporate governance means a priority of the 

enterprise’s interest over that of particular shareholders. 
37

 One implication of this is that Rheinland investors have in the past taken a long term view of their 

investments in contrast to the short term view taken by Anglo American investors whose interest span may 

be in practice no longer than the next dividend! “In Germany in particular, influential banker-shareholders 

perform an active supervisory function that is largely lacking in [Britain], and which makes take-overs 

much less important as a disciplinary mechanism. The system of control depends on stable, long-term 

investor and creditor relationships with the company, which an active take-over market is liable to disrupt.” 

(Parkinson, Op. cit., 149-50). 
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Shareholder value in the two jurisdictions 

What these observations do point to is evidence of strikingly different behaviour with the 

implication that Rheinland shareholders are more actively involved
38

 in the running of the 

businesses they own and take a long term view of their investments when compared with 

Anglo American jurisdictions where shareholders are detached from the corporations in 

which they hold shares and are strictly short term in their perspectives. What are the 

consequences of these different forms of behaviour?  There is strong empirical support 

for the view that the Rheinland model (and those in Japan and South Korea) may be 

better at generating and protecting long term value than the Anglo American model.
39

 

 

This raises some fundamental issues. If it is assumed that the Wharton researchers are 

correct in their conclusions the question it prompts is – why does this arise? From earlier 

observations we would argue that the control structure of the Rheinland corporation and 

the close involvement of shareholders in the day to day management of the corporation is 

a critical factor. Though the hypothesis has yet to be conclusively proven there appears to 

be a case for arguing that where shareholders do not play an active role in the direction of 

the corporation the realisation of the rhetorical objective of maximising shareholder value 

is ambiguous if not meaningless. The objections we have cited earlier, notably the 

absence of meaningful commercial information and the ability to question and influence 

decision taking as commercial policy is being shaped, are major considerations. Until 

these matters are addressed corporations, their directors and boards will be unable to 

realise a binding obligation as required by law and common practice: the maximisation of 

shareholder value.    

 

III 

How directors behave in maximising shareholder value 

 
How is commercial policy determined in corporations  

Little is in fact known, publicly, about the decision processes and procedures followed by 

directors and boards in determining commercial policy. Empirical evidence points to a 

spectrum of different approaches. These range from fairly detailed hands-on approval of 

particular projects within an overall commercial policy framework, to a more general and 

less specific oversight role. Within this spectrum executive directors are either provided 

with wide ranging discretionary powers to formulate and/or interpret corporate 

commercial policy and its guidelines, or are obliged submit to a regime of much closer 

project by project inspection and specific approval. 

 

                                                 
38

 They also have more practical means to be so: not only do they take part in the once-a-year General 

Meeting convened by the management, but they can also solicit one: “A quorum of shareholders is entitled 

to demand the convening of a General Meeting and the extension of the agenda” (German Corporate 

Governance Code as amended on May 21, 2003, article 2.3.1.). 
39

 We refer readers to an article by Franklin Allen and Douglas Gate, “A Comparative Theory of Corporate 

Governance”, The Wharton Financial Institutions Centre, December 2002. It acknowledges that research on 

the Anglo American model has not been matched by equivalent research into the stakeholder models of 

Rheinland and elsewhere. It also admits that non Anglo American jurisdictions may be more effective at 

generating and maintaining shareholder wealth, because they are not contingent on “there being perfect and 

complete markets”.  
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Whilst boards and their directors do in some instances articulate missions statements as 

the most general guide on management in deciding between competing choices, evidence 

of more comprehensive approaches to determining commercial policy are far less in 

evidence.
40

 Whilst there is justification for corporate reticence about these matters, 

because of issues of commercial confidentiality, the abiding impression is that 

corporations don’t make known much about the determination of commercial strategy 

because there is often nothing to share with the public of any enduring or practical 

value.
41

 Moreover, they make no room for either shareholders’ or employees’ 

participation in the decision-making process.
42

 

 

In the Anglo American unitary board model there is also scant evidence that the board of 

directors acting collectively is ever able or willing to challenge commercial decisions on 

the grounds that there has been inadequate assessment of alternative options. This stands 

in contrast with practice where there is a duel board decision system. Under the 

Rheinland arrangements a key role played by the supervisory board is debate and 

question decisions proposed by the executive board
43

. The Anglo American model 

provides little incentive for any countervailing influence to be exercised before key 

commercial decisions are taken and implemented, despite efforts to dilute the power of 

the CEO through the appointment of a senior non-executive chairman.
44

 

 

 

 

 

 

 

 

                                                 
40

 In the British context, corporations like Shell and BP retain a strong commitment to forward planning 

and strategic commercial development appraisal there is much less evidence of this than with other large 

corporations.   
41

 For example evaluation of corporate options when decisions to cut plant capacity and the reasons for this 

are seldom if ever shared in detail. As a more general point the economic and commercial justification of 

outsourcing decisions, where this impacts adversely on jobs, is not discussed or debated even after the 

decision has been ratified and implemented. This robs the public of any clear idea processes and procedures 

followed in reaching these decisions. 
42

 See Cheffins, Op. cit., ch. 12, section 2: “Employee Participation in Corporate Decision-Making”. 
43

 For a detailed presentation of two-tier boards (executive, respectively supervisory) see Parkinson, Op. 

cit., 191-2, 411-6. See also Cheffins, Op. cit., 622-3, for a comparative account of one-tier, respectively 

two-tier structure systems. Concerning the effective cooperation between management and supervisory 

board, this is clearly stated in the German Corporate Governance Code (as amended on May 21, 2003), of 

which articles 3.1.- 3.4. read as follows: “The Management Board and Supervisory Board cooperate closely 

to the benefit of the enterprise. The Management Board coordinates the enterprise’s strategic approach with 

the Supervisory Board and discusses the current state of strategy implementation with the Supervisory 

Board in regular intervals. (…) Providing sufficient information to the Supervisory Board is the joint 

responsibility of the Management and Supervisory Board. The Management Board informs the Supervisory 

Board regularly, without delay and comprehensively, of all issues important to the enterprise with regard to 

planning, business development, risk situation and risk management”. 
44

 This was to be foreseen, following the Cadbury Committee’s recommendations which are now integrated 

within the British Combined Code. See a Law Professor’s reform proposal in this regard: Cheffins, Op. cit., 

ch. 13. 



 11 

Issue of board constitutionality 

It may be argued that the constitution of boards in the Anglo American model lack both 

the capacity and the expertise needed to ensure that executive directors justify in detail 

how the implementation of particular projects within the corporation’s overall 

commercial strategy will maximise shareholder value. More specifically it can be argued 

that this constitutional failing may be to the lasting disadvantage of shareholders, and 

other stakeholders, alike. To understand this we need to consider what corporate law has 

to say about the key organ of control of the corporation – the board and its membership. 

Company law, as it stands, is again conspicuously vague on these issues
45

.  

 

All the corporation is required to have is a board, nominated and approved by process of 

consultation with shareholders. There is no other more detailed specification in terms of 

the constitutional purposes of the board and its directors in terms of ensuring that wider 

aspects of commercial policy are systematically reviewed. This reveals a troubling gap in 

terms of legal specification, which weakens the basis of democratic accountability. Many 

of these problems derive from the fact that large limited liability corporations are in 

essence treated in much the same way as small limited liability corporations.
46

 The failure 

to make a credible distinction between the two at, for example, the point of public listing 

is either symptomatic of failure to realise that large corporations have to be subject to 

credible constitutional arrangements, or it represents a subliminal wish to leave 

corporations as least encumbered by constitutional niceties as possible.
47

 

 

Apart from concerns at the level of principle about the effectiveness of corporate 

governance that this reveals it also focuses concern about how far shareholders and other 

stakeholders interests are protected in general by boards and the directors under Anglo 

American arrangements and specifically how boards and their directors can ever, except 

by chance, be see to be maximising and maintaining shareholder value. Under existing 

arrangements a fundamental precept of corporate governance – the maximisation of 

shareholder value – can effectively be challenged, which leaves the corporation 

dangerously exposed to the criticism that existing organs of control are inadequate and 

fail to provide even the semblance of a fair, equitable or efficient system of controls.         

 

 

 

 

 

 

 
                                                 
45

 See Cheffins, Op. cit., ch. 13: “Non-executive Directors and the Company Board: The Case for Reform”. 
46

 On this critical point of constitutionality, there is little fundamental difference between a £100 limited 

liability corporation and a public corporation. 
47

 It may be argued that the only effective means of addressing these issues is to redefine company law and 

make specific provisions for the board, or preferably the supervisory board in a dual control system to be 

independent from the corporation itself and funded directly by shareholder mandate by the corporation. See 

ch. 13 in Cheffins, Op. cit., and the following sections in Parkinson, Op. ci.: “Challenging the Legal Model: 

the redefinition of Management Duties”, “Board Reform”, and “Board-Level Participation”. 
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IV 

Meeting shareholder and other societal expectations of value 

 
The debate over the role of the corporation 

The last decade has become increasingly dominated the by issue of corporate control and 

accountability. The corporate response to this has been treating demands for corporate 

social responsibility (CSR
48

) as much as a branding challenge as a challenge to address, 

for example, negative social, economic and environmental externalities.
49

  

 

In Britain, Shell Transport and Trading Plc has, for example, a much publicised initiative 

aimed at fostering sustainability in terms of alternative energy sources. TESCO (the food 

retailer) supports the community by offering a voucher scheme whereby store purchases 

can in turn help schools to buy computers and other educational aids, Marks and Spencer 

(the clothing and household good department store) provides financial support to 

community development projects in areas of high deprivation in a bid to sustain wider 

commercial activities in what might otherwise become “no go” areas in inner cities. 

These examples are three of many such parallel CSR (corporate social responsibility) 

initiatives. 

 

Verification and accreditation of CSR 

There are, however, problems associated with such initiatives. An oft-observed criticism 

is that there is no independent verification or accreditation of the schemes undertaken. 

Cynics will point to this risk that such initiatives are designed and driven with a view to 

enhancing customer loyalty rather than conferring real benefits on society.
50

 In much the 

same way professionals examining Shell’s claims may ask the question – how much is 

Shell investing in real alternative energy, compared with more traditional firms of 

energy?
51

 To this question there is no satisfactory answer.  

 

 

 

 

 

 

                                                 
48

 For a comprehensive definition and typology, see Parkinson, Op. cit., 260-2, 266-71. 
49

 These cover unintended and unwanted consequences of industrial and commercial activities. Typically 

they include environmental harassment and the need for sustainable economic activities; community 

dereliction caused by the decline in local employment opportunities due to company closure; job 

discrimination in favour of disadvantaged or minority ethnic groups and other often philanthropic 

initiatives launched by corporations. 
50

  The TESCO scheme has, for example, been criticised as a largely self serving commercial gimmick. If 

there is a reward to the community it is the community in the form of TESCO customers who fund the 

scheme through their purchases. All the company does, if this claim is true, is to facilitate the self help 

initiative. 
51

 Disclosure in the company’s Annual Report is critically vague in terms of defined, verified detail. In the 

light of Shell’s recent difficulties concerning the over statement of reserves commentators may have reason 

for scepticism. The BAT latest Social Report is available on www.bat.com. 
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Verification and accreditation is, in short, not satisfactorily undertaken in most instances. 

A rare exception to this can be found with BAT Plc (the tobacco company). The 

launching of its social reporting has addressed many of these basic concerns.
52

 As a 

generalisation it would be fair to say that exercises in CSR do not generally meet 

standards of independent verification or accreditation. This must, unfortunately, reflect 

adversely on the motivations for undertaking the exercise.   

 

Why CSR may not be the answer 

The history and origins of CSR is remarkable in at least three important respects. First 

CSR as a social movement has developed in the period since the 1970’s in response 

widening concerns that corporations have progressively side-stepped important social and 

economic responsibilities. Second that CSR is seen as a form of bolt-on to existing 

commercial policies rather than something which is integral itself to the articulation of 

commercial policy. Thirdly that, increasingly, CSR is seen as a form of license to operate 

by NGOs and other groups who are persuaded that corporations must be seen to be acting 

responsibly towards the community at large. There is, finally another rather curious 

feature of CSR. It is an English language term and is mostly associated with Anglo 

American corporations.
53

 

 

From the preceding analysis it will be seen that many of the problems that CSR are 

supposed to address may very be matters that corporations should be addressing as a 

routine aspect of commercial appraisal and are not. The concept of maximisation of 

shareholder value is lacking in terms of the definition required for operational rigour. If 

directors themselves are without a clear definition of what will be judged as constituting a 

meaningful criterion of maximisation of shareholder value, then we should not be 

surprised at the negative public reaction to these perceived failings. These shortcomings 

inevitably fuel demands that corporations engage in CSR to compensate for these 

failings. Finally as we have observed there is no mechanism within the Anglo American 

model whereby shareholders can participate or give crucial guidance to directors in the 

achievement of these objectives.  

 

 

 

 

 

 

 

 

 

 

                                                 
52

 Though these are still plenty of areas where improvements can be undertaken, BAT’s CSR Committee 

has taken seriously the need for verification and accreditation if their CSR initiatives are to aspire to the 

best of meaningful standards.    
53

 CSR is not, for example, a concern widely discussed in the context of Rheinland corporations where 

societal concerns are effectively, or more effectively, integrated into commercial decision taking. See 

Parkinson’s analysis of the German system of corporate governance (cf. n. 11 above). 
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A way forward 

“Why mend it if it ain’t broken” – a common American response to those who see defects 

in the way in which corporations are governed. Those seeking to address corporate 

shortcomings in terms of the maximisation of shareholder value are often rebuffed by 

those who argue that the growth in wealth of corporations operating in Anglo American 

jurisdictions has been sustained over many decades and that experience proves that these 

systems of governance must, in the last analysis, be superior to anything else. 

 

A major problem prompted by this line of argument is that corporate activity in these 

jurisdictions
54

continues to fail society at large. Whilst profit and stock market 

appreciation may point to levels of outstanding achievement, this misses out altogether 

the negative social, economic and environmental externalities that also arrive alongside 

narrowly based measures of achievement.
55

 Though this mismatch between commercial 

and economic criteria is now far better understood, the existing legal framework 

governing corporations does little to help remedy these shortcomings
56

. Without a 

fundamental reassessment of what corporations are expected to achieve, the benchmarks 

used for achieving this and the full involvement of all shareholders and other affected 

stakeholders in this process, there is little prospect of any sustainable turnabout. 

 

 

 

                                                 
54

 This is undoubtedly the case in many other jurisdictions as well. 
55

 As Galbraith identified in his seminal text, private wealth continues to grow alongside public squalor, 

which grows faster. John Kenneth Galbraith, The Affluent Society, London, Hamish Hamilton, 1958, pp 

196-197 
56

 “In the absence of legal restrictions, producers are sometimes able to inflict part of the costs of their 

activities, known to economists as ‘external costs’ or ‘negative externalities’ on third parties”. “The main 

solution to environmental externalities in practice is government intervention to make companies limit the 

harmful effects of the processes they employ”. “If (…) the regulatory regime at any given time fails to 

require all costs to be internalized (…), then the appropriate level of ‘environmental responsibility’, such as 

changing production methods, using less polluting raw materials, or spending more on the abatement of 

emissions than law requires, ought to increase rather than reduce efficiency overall, notwithstanding that 

these actions might make a negative contribution to profits” (Parkinson, Op. cit., 311, 312, 312-3). The 

latter is a good illustration of the difference between (long-term, stable) value and (immediate) profit, 

which stands at the very core of the present essay. In a more recent article Parkinson himself explains this 

shift of focus from maximizing current share prices, to building a strong business over the long term: “This 

change in emphasis has been rationalized by reference to the philosophy of ‘shareholder value’ (…). 

Maximizing shareholder value affords priority to the demands of the capital market, and thus, according to 

its supporters, promotes the efficiency of the corporate system as a whole by ensuring that capital is 

directed to its most efficient uses.” (John Parkinson, “Models of the Company and the Employment 

Relationship”, in British Journal of Industrial Relations, 41:3 September 2003, p. 502) 


